Introduction
In the 19 th century, when modern civil procedure law was gradually taking shape and when national procedural codifications were enacted in different parts of Europe, the Polish state did not exist. 1 since 1795 the Polish territory was divided * we are very grateful to Agnieszka gołąb (university of warsaw) for her valuable assistance in English language editing of the text. among the partitioning powers (Prussia, Austria and russia). As a consequence, the old Polish judicial law had to give way to the civil procedural law that was in force in the territories belonging to the partitioning powers. this state of affairs, which can be described as a 'compulsory' reception of foreign law on the Polish lands, 2 brought about some other consequences, namely, when Poland regained independence in 1918, and when action was undertaken to enact uniform civil procedure regulations, the old Polish judicial law could not serve as a reliable point of reference because it lacked the character of a modern civil procedure code. It seemed quite obvious that the law enacted in parts of the reborn Polish state, i.e. the procedural law of germany, 3 Austria-hungary 4 and russia, would serve as a point of reference in this respect. Likewise, the French law, 5 the hungarian code 6 and the procedural codifications of certain swiss cantons also provided sources of reference.
7 therefore, one may claim that the contemporary Polish civil proceedings has complex roots and, although it partly remains an autonomous and original creation, it stems mainly from the reception of different foreign solutions. 8 the aim of this paper is to present the influence, which had already been exerted, and which is still exerted by the russian Civil Judicial Proceedings Act of November 20, 1864 [hereinafter CJPA] on the Polish civil proceedings. First, the history of CJPA's presence in the Polish territories will be depicted. Next, we will proceed to characterize the general significance of this act and its solutions for the process of shaping the Polish civil procedure in the interwar period. Lastly, we will present the selected examples of the regulations and solutions that demonstrate the CJPA's impact on the Polish civil proceedings. we will concentrate only on the selected institutions, which were transferred to the Polish law and which remain in force to the present day, or which were adopted at first but were removed during the communist rule and reintroduced after the democratic transformation of 1989. we will also take into account the regulations and solutions which were present in the CJPA and which are currently being reconsidered as the preparatory works aiming at the creation of the new Polish civil proceedings codification currently in progress. we will discuss only such CJPA's regulations and solutions which were unknown to the Austrian, german and hungarian law; in other words, we will highlight the institutions which exerted a truly autonomous impact on the Polish civil proceedings.
CJPA in the Polish Territories
At the time of the partitions, the Polish lands seized by russia were composed of two parts. the first one was the kingdom of Poland created in 1815 by the Congress of Vienna. It essentially comprised the territories of the former duchy of warsaw, which existed during the Napoleonic era. the second part comprised the so-called western krai situated east of the kingdom of Poland and stretching as far as the eastern border of the First rzeczpospolita before 1772. the distinction between these two parts is relevant due to the differences in the CJPA's scope of application in these territories.
9
In the western krai, which was directly incorporated into the russian Empire, the CJPA was in force since its adoption in 1864 without any exeptions, just as in the other russian territories. the situation was different in the kingdom of Poland. Initially, the French Code of Civil Procedure (Code de procédure civile) of 1806, 10 introduced in 1808 along with the Napoleonic Code, was in effect. the French Code was sustained despite the appearance of CJPA in 1864. A change in this respect did not take place until 1876. under the decree issued by a russian emperor on February 19, 1875 regarding the introduction of judicial laws of November 20, 1864 in the warsaw judicial district, the existing French civil procedure was replaced by the CJPA's provisions, notwithstanding certaindepartures from the original text. 11 the introduction of CJPA in the kingdom of Poland aroused vivid interest of the representatives of the Polish literature, who, on the one hand, remarked upon its differences in relation to the French procedure and, on the other hand, indicated the divergent solutions that were adopted in the kingdom of Poland. 14 the outbreak of the First world war and the seizure of the kingdom of Poland's territories, which was followed by the seizure of the western krai by the german and Austrian armies in 1915, led to a temporary revocation of the CJPA and resulted in its replacement by either german or Austrian legislation. 15 In 1917 the Polish temporary Council of state, appointed by the german and Austrian authorities, decided to reintroduce CJPA in the majority of the kingdom of Poland's territories. 16 As Poland regained independence in 1918 and as the Polish rule was gradually reinstated, the CJPA's provisions were reintroduced in the eastern territories in the same form that existed before the german and Austrian occupation. 17 In 1921, when the borders of the Polish state were already set, the CJPA's regulations were brought into effect in the warsaw, Lublin and Vilnius appellate area. 18 In certain judicial districts the CJPA was applied exactly as in the former kingdom of Poland, whereas elsewhere it was adopted in the same form as in the former western krai.
In the independent Poland the CJPA's content was subject to some further amendments. the most important changes were introduced in 1925;
19 among other matters the changes related to arbitration proceedings. 20 the majority of the CJPA's regulations were revoked as a result of the entry into force of the Polish code of civil proceedings of 1930, which effectively took place on January 1, 1933. Nonetheless, some CJPA's provisions were still maintained. the most important of those provisions that were maintained concerned selected articles regarding the proceedings in sądowej w królestwie Polskiem z d. 19 lutego 1875 r., 1875(52) gazeta sądowa warszawska 409-12, 1876(1) 1 ff., (2) 9 ff. 13 on these changes in the Polish literature cf., e.g., henryk konic, Uproszczone postępowanie sądowe oraz nowe zmiany proceduralne, 1891(32) gazeta sądowa warszawska 501, (33) 518 ff. 14 these changes were described in the Polish literature also by henryk konic, Najnowsze zmiany proceduralne, 1914(29) gazeta sądowa warszawska 425 ff., (30) marital affairs and the legitimacy of birth, as well as some other proceedings having to do with specific matters. Most of these provisions were not repealed until after the second world war, especially in 1945-47 when the uniform Polish provisions regarding the non-litigious proceedings were introduced.
The General Outline of the CJPA's Impact on the Polish Civil Proceedings
As it was already mentioned, the first Polish code of civil proceedings was adopted in 1930 and entered into force on January 1, 1933. Initially it remained in effect after the second world war, but in 1950 some profound changes were initiated, leading to the introduction of the socialist model of civil proceedings in Poland, patterned upon the one which was operating in the soviet union.
21 the Code of Civil Procedure of 1964, which is currently in force, initially preserved this model. After the democratic transformation of 1989 the reforms of civil procedure were carried out, and they restored the shape of the Polish Code of Civil Proceedings so that it resembles the one existing in the democratic states.
22 At present, it is anticipated that a new Code of Civil Procedure will be prepared, but achieving this goal could take many years. 23 when referring to the direct impact of CJPA on the Polish Civil Procedure Law, one should bear in mind the interwar period and the Code of Civil Procedure of 1930. the work on this Code was initiated in 1917. the representatives of the Polish theory and practice of the civil procedure law, coming from the russian partition territories, such as Jan J. Litauer, Eugeniusz waśkowski, włodzimierz dbałowski and wacław Miszewski 24 counted among those who actively participated in the creation of the Code. they mostly grew up at the time when CJPA was in force in the Polish territories and they were very well-versed in the solutions, regulations and institutions that were comprised in this act. the CJPA's provisions were regularly taken into consideration by the debaters as well as the speakers -including those coming from other than russian partition districts -who were in charge of presenting drafts of the different In the postwar period one can only refer to an indirect CJPA's influence on the development of the Polish civil proceedings law. It manifested itself only to an extent where the solutions patterned upon the CJPA were adopted in the Code of 1930, and further preserved in the original text of the Code of 1964. Likewise, during the reforms which were carried out after 1989, the CJPA's influence was merely indirect (is this what was intended?) and could be linked only with the fact that the Polish legislature was restoring the legislative solutions that dated back to the Code of 1930, but were abandoned in the original version of the Code of 1964. Consequently, one cannot claim that the references to the CJPA were conscious and direct because there are no clear references to it, neither in the discussion of the Code of 1964, nor in the deliberations over the reforms implemented after 1989.
Examples of the CJPA's Influence on the Polish Civil Proceedings
the CJPA, just as the other procedural acts -german, Austrian and hungarian -that remained in effect after the restoration of Poland's independence, was based on the classic principles of the parties' autonomy, adversarial proceedings, parties' equality, transparency and concentration of procedural material. 27 Although there were certain differences in this regard, they were of little importance. the fact that the Polish Code of 1930 was based on these principles suggests acceptance of the universal canon that was relevant at the time as opposed to influence merely by a given jurisdiction. If somebody would insist on detecting a predominant significance of only one partition country's act, one would have to point out at the Austrian codification of 1895. however, this noticeable influence concerned the regulation which was basically absent from the CJPA and which specifically touched upon the instruments strengthening the judge and his role in the process of gathering the procedural material. As regards the CJPA's and the Polish codes' structure (the first of which was the Code of 1930) and -bearing in mind significant divergences in this respect -one issue that penetrated the Polish civil proceedings as a result of the CJPA should be pointed out. this issue involves the introduction of 'general regulations' at the very beginning of a Code (cf. Arts. 1-28 CJPA). 29 Ever since the Code of 1930 was enacted, the Polish civil proceedings acts were traditionally preceded with 'general provisions' (Arts. 1-8 of the Code of 1930 and Arts. 1-14 of the Code of 1964). these provisions are meant to convey the Code's basic principles in a general manner so that they can be applied to all kinds of proceedings regulated by it. For instance, there is a provision according to which the disputes (cases) of a private (civil) nature are examined by courts of general jurisdiction (Art. 2 of the Code of 1930 and Art. 2(1) of the Code of 1964), which resembles a CJPA's provision which constituted a rule that every dispute ensuing from the civil law will be settled by the courts (Art. 1 of the CJPA). It is also interesting to note that a provision allowing pursuit of claims resulting from a crime either before a civil court or in the course of penal proceedings (Art. 6 of the Code of 1930 and Art. 12 of the Code of 1964) had a counterpart in the russian Act (Art. 5 of the CJPA). It should be added that the entirety of the new Polish codification's content is also supposed to be preceded with a set of general provisions.
the CJPA exerted a major influence on the Polish civil proceedings as far as the annulment of the suspended proceedings is concerned. 30 Article 689 of the CJPA stated that the suspended proceedings will be deemed annulled on condition that no motion was put forward to 'reopen' the proceedings within a three year period.
31
According to Art. 690 of the CJPA, the annulment of the proceedings did not deprive the plaintiff of the possibility to bring the same action again, unless the period of limitation expired. the annulment of the suspended proceedings in the Code of 1930 took place either when the parties put forward a unanimous motion to suspend the proceedings or when the plaintiff was absent from the main hearing and did not ask to reopen the suspended proceedings within three years from the date when the proceedings were suspended; this fact did not prevent a plaintiff from bringing the same action in the future but filing the first lawsuit did not result in interrupting the period of limitation. having said that, if the suspended proceedings got annulled during the appeal proceedings, the judgment of the court of the first instance 29 Critical remarks on the content of these CJPA provisions were formulated by goldstein, supra n. 26, at 438-39, as he claimed -not without basis -that they predominantly concerned the subject-matter which should be dealt with in later provisions. Moreover, the author declared himself against situating the general provisions at the very beginning of the Code. (1) and (2) of the Code of 1930). this regulation was basically maintained in the Code of 1964, although its scope of application gradually became wider, and the time period in which the proceedings can be reopened has recently been shortened to one year (Art. 182 (1)- (3) of the Code of 1964 as of now).
Another example demonstrating a significant influence exerted by the CJPA on the Polish law is that each party was granted a possibility to ask the court to examine the case despite the party's absence at the main hearing. According to Arts. 145 and 145 1 CJPA as well as Arts. 719 and 719 1 CJPA, a defendant, as well as a plaintiff was allowed to put forward an abovementioned motion to the court and, consequently, protect itself from the adverse procedural effects ensuing from a default at trial. this clear-cut exception from the principle of oral proceedings was deliberately transferred to Art. 224 of the Code of 1930, and it was subsequently maintained in Art. 209 of the Code of 1964. According to these provisions each party may demand in writing (currently by presenting a procedural submission) that the main hearing will take place despite that party's absence. It was explicitly stated in the purposes underlying the Code of 1930 that this regulation was linked with fact that the parties who had lived under the CJPA's rule 'got used to having [its] case examined on their motion without their presence. ' 32 the introduction of the procedure by default in the Code of 1930 was patterned upon the elements of german, Austrian as well as russian procedural laws.
33 despite some subsequent shifts that were introduced in this regard in the postwar period as well as in the Code of 1964, the rule according to which a judgment by default can be issued exclusively against a defendant (Art. 359(1) of the Code of 1930 and Art. 339 (1) of the Code of 1964) is maintained to the present day.
34 the russian solutions also served as a source of inspiration while adopting a rule (cf. Arts. 721 and 721 1 (1) of the CJPA) according to which a judgment issued during the defendant's absence from the main hearing is not deemed a judgment by default if the defendant demanded that the hearing be conducted in his absence or if he already took part in at least one session or submitted a written pleading (cf. Art. 360 (1) 
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See Litauer, Z prac przygotowawczych, supra n. 34, at 99. comparison to a written piece of evidence. According to Art. 409 CJPA oral evidence was inadmissible whenever the law demanded that certain events be proven in writing, except if the written document was lost, destroyed or taken away, or when its content could be confirmed by means of other documents. According to Art. 410 of the CJPA the content of written documents that were drawn up or certified in accordance with the law cannot be denied by the testimony of witnesses, except in the forgery cases. the counterparts of these provisions may be found in Arts. 246 and 247 of the Code of 1964, in Arts. 265 and 283 of the Code of 1930, as well as in certain substantive law provisions. the literature leaves no doubt that these regulations are patterned upon the solutions adopted in the CJPA. their roots can be traced back to the French Code of Civil Procedure of 1806 and the principle lettres passent témoins that was expressed therein. 36 the system of appeal which was adopted in the Code of 1930 constituted a compromise between germanic (Austrian and german) and romanic (russian and French) concepts. however, it is claimed that in its essence it was predominantly based on the germanic model, even though the terminology of certain appellate measures such as appeal or cassation derived from the romanic system. 37 In the Code of 1930 the appeal was regulated -following the german Code and the CJPA -in the form of appeal cum beneficio novorum, widely allowing to submit new procedural material. however, in contrast to the russian regulations, which extensively allowed for new procedural material to be included in the appellate proceedings, 38 the Polish legislation made it possible for the judge to omit the material that could be adduced by a party during the proceedings in the first instance (Art. 404 of the Code of 1930). such a model of appeal cum beneficio novorum was reintroduced in the present code by an amendment enacted in 1996.
39 the cassation introduced in the Code of 1930, despite the opposite view expressed occasionally, 40 was patterned upon the CJPA only as far as the term 'cassation' is concerned. In reality it constituted a specific mix of different models, although it was predominantly based on the revision as known in the germanic systems.
41 Cassation could be brought against the non-final decisions of the court of the second instance, and the supreme Court 36 Jan J. Litauer, Tytuł o dowodach, in Litauer, Polska procedura cywilna, supra n. 32, at p. 291-92; władysław Mikuszewski, ograniczenia dopuszczalności dowodu ze świadków w prawie polskim 6-7 (towarzystwo Naukowe 1938). had a possibility of passing a substantive decision, if some specific conditions were met. the clear-cut impact of the russian legal solutions can be observed in the way in which the cassation grounds were formulated (Art. 793 CJPA and Art. 426 of the Code of 1930); in introducing a clear rule that the court of general jurisdiction will be bound by the manner in which the law was construed by the supreme Court during the examination of the cassation, and above all in introducing a ban to submit a new cassation based on the interpretation of law that was inconsistent with the one applied by the supreme Court (Art. one should also mention the CPJA's institutions that were not adopted in the codes of 1930 and 1964, but which are presently discussed during the works on the new Polish code of civil proceedings. A strong example involves the instruments designed to protect the rights of a third party. the CJPA paid much attention to this issue, and it was subject to a thorough debate at the time. 43 It is also worth mentioning that a CJPA-inspired idea according to which the principle intervention might be taken advantage of not only against both parties to the proceedings -as is currently the case in Art. 75 of the Code of 1964 -but also against only one of the parties (Art. 665 CJPA). there was also consideration of whether to introduce -just as in CJPA 44 -an obligatory link between the principal intervention and the original proceedings instead of a present solution which treats the principal intervention as a separate lawsuit initiating new proceedings. 45 there is also discussion of enabling a defendant to sue a third party in the course of the proceedings that are already in progress. such a solution was clearly predicted in Arts. 653-61 of the CPJA, whereas the presently binding Polish law deemed it sufficient to introduce just a third party notice (litis denuntiatio). the creators of the Code of 1930 explicitly agreed that this institution was not sufficiently useful. 46 however, nowadays it is occasionally noted that introducing such a solution in the Polish law is worth considering. there are also serious arguments in favor of adopting -just as in CJPA -the opposition of a third party as an extraordinary appellate measure filed by those interested parties who did not take part in the proceedings. 47 this institution, widely used under the CJPA, as well as in the French law from which it originates, was not adopted in the codes of 1930 and 1964. however, this institution may be introduced as a complementary instrument within the system of extraordinary appellate measures.
rylski, Udział, supra n. 45, at 149-53.
